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Background 

Only 2 cases involving sterilization have gone to the High Court, Marion's case and P v P.1 The High Court in Marion's case held that the authorisation of a court or a tribunal is required before a child can lawfully be sterilized, unless it occurs because of surgery to treat a malfunction or disease. Authorisation may only be given where the procedure is in the child's best interests and alternative, less invasive procedures have failed or it is certain that no other procedure will succeed. The Family Court has the power to hear these applications under its welfare jurisdiction.  There also exists State legislation regulating the performance of medical procedures upon children and people with intellectual disabilities.  However in P v P the High Court held that the Family Court's jurisdiction is not limited by the existence of state laws.  The majority of matters that have come before the Family Court since Marion's case have been sterilisation applications.  However there has been one matter seeking authorisation to perform a gender reassignment upon a hermaphroditic child and another where parents refused to consent to heart surgery. There also has been an interesting application in Tasmania where the parents applied to transfer the bone marrow of their child for the benefit of a relative.  No benefit to the child was asserted.  The judge granted the application.  The decision is not reported.
If Australia follows overseas trends, it is probable that the diversity of applications will increase involving for example, the cessation of life support, donation of non-regenerative tissue and treatment for anorexia nervosa against a minor's wishes.2 The sad fact is however, that applications for permission to carry out medical procedures on children under 18 have not increased and Ms Hastings will give the statistics on this – 17 Court (not tribunal) approvals for sterilizations over five years since Marion's case up to 1997 and over 1000 such procedures performed in hospitals. The Family Law Council estimates that only 3% of sterilisations performed have been through the necessary legal channels. Between 1996 and February 1998, 3 applications only were made to the Guardianship Board in South Australia for sterilizations of minors and none were made to the Adelaide Registry. Anecdotal evidence shows that there have been no applications made to any Family Court registries in Victoria in the last twelve months.
Following Marion's case there have been wide spread calls for uniformity between the State jurisdictions and the Family Court.  The Minister for Justice referred questions concerning sterilisation procedures to the Family Law Council (FLC) who produced a discussion paper in 1993, Sterilsation and other special medical procedures for Children which formed the basis of their recommendations to the Commonwealth Attorney General and in 1994, Sterilisation and other Special Medical Procedures for Children.  The 1994 report is important as it set ground rules for sterilisation applications.  It described four circumstances where special medical procedures should never be performed:-
 ~ for eugenic reasons,
 ~ only for contraceptive reasons,
 ~ to mask/avoid sexual abuse consequences,
 ~ prior to menstruation due to predictions of problems.3
This report recommended that no special medical procedure be performed on children under 18 unless it is life-saving or to prevent physical or psychological damage.  Where a procedure is non-therapeutic, less permanent forms of contraception must be ruled out, and only where the procedure is in the child's best interests will the court's authorisation be given.  The FLC recommended that only the Family Court exercise this power to provide uniformity of decisions and to indicate the seriousness with which such procedures are viewed. It made this recommendation despite its reservations regarding the width of the best interests principle which underpins this jurisdiction as opposed to the narrower tests applied under state legislation.4 The report also advocates more user-friendly services being available and advice given by the court, that separate representation be given to children and legal aid be provided to them and their parents.5   The Full Court in P and P also laid down some important guidelines, including the need to appoint a child representative and the representative's role in the conduct of the proceedings.6
Many commentators have advocated the introduction of guidelines and protocols to provide consistency between the State and Federal jurisdictions.7 However they have also warned against the danger of complacency after the introduction of guidelines and rules.8 The statistics already mentioned show that protocols and guidelines have not been effective in ensuring that the Court or Tribunal is given the role of decision making as the independent third body. The fact remains that most parents regard the need to get the Court's consensus as intrusive or impinging on their parental responsibility. They do not appreciate the nice distinction made by the majority decision of the High Court in Marion's case that the decision to sterilize an intellectually disabled child may involve not only the interests of the child but also the independent and possibly conflicting (though legitimate) interests of the parents and other family members. Nor will they necessarily understand that the High Court seeks to protect the personal inviolability of the child.  They are likely to say, "What about my rights and powers as a parent?"
Human Rights and Equal Opportunity Report (HEROC Report)
This Report confirms that doctors and parents are privately agreeing to sterilize intellectually disabled children without a court or tribunal's authorisation.  The Minister for Health Dr Wooldridge can identify those doctors who have performed these unlawful procedures, funded through Medicare.  However the Minister made it clear this year on the 24th of August, that no retrospective investigations into the medical profession would occur.9 The Report points out that people with intellectual disabilities must be assured of equality before the law and of their rights to seek compensation for unlawful medical assault in the civil courts.10 One has to keep in mind however, that intellectually disabled children rarely have the capacity to exercise those rights without assistance and if their parents do not seek the authorisation of the Court or a Tribunal they are unlikely to seek compensation for their child for an unlawful operation in which they have concurred.
The fact that few girls suffer from diseases of the reproductive tract and that this fact is no less true for girls with intellectual disabilities, means that few girls are sterilised as a result of therapeutic surgery. Although in some cases sterilisation is genuinely a last resort, often other alternatives have not been attempted. The problem of ignorance of parts of the medical profession as well as parents continues despite debate and submissions made on their behalf to the Family Law Council in conjunction with the extensive media reporting.  The High Court itself acknowledged the difficulty in using the distinction between "therapeutic" and "non-therapeutic" procedures and the question arises as to whether this is too uncertain a test for the court or tribunal to apply. This uncertainty makes it difficult for the medical profession and applicants to know whether to make applications given the expense involved which anecdotal evidence shows is a major reason for the current flouting of the law.  Given the savage cuts to legal aid over the past 12 months, expense has become an even greater disincentive for making an application.11
Marion's case distinguished special medical procedures from those that are performed to treat a malfunction or disease. Justice Brennan (as he was then) in his minority judgement states that proportionality and purpose are the legal factors to determine the therapeutic nature of medical treatment.  Proportionality, he says, is determined as a question of medical fact. Purpose is ascertained by reference to all the circumstances but especially to the physical or mental condition in which the treatment is appropriate.
In P and P the majority of the Full Court of the Family Court were of the view that a distinction should be made between non-therapeutic sterilisations and "planned sterilisations".  However one factor is certain: the distinction between therapeutic and non-therapeutic sterilisations is fundamental. The difficulty, as I have already set out, lies in the uncertain boundary between these procedures, which fails to protect those intellectually disabled girls unable to determine their own future.  For example the difficulty of describing the special and aggravated problems of menstruation illustrate the grey area 
that exists between the terms therapeutic and non-therapeutic. The HEROC Report argues that only the treatment of a malfunction or disease qualifies as therapeutic procedures.  The Family Law Council and the West Australian Law Reform Commission state that their research shows that there is no effective way to distinguish between therapeutic and non-therapeutic procedures and therefore sees the distinction as useless. They both conclude that sterilisation is unlawful unless there is Court authorisation, regardless of its purpose.  I do not take such a firm view. 

For example, this view requires Court authorisation for indisputably therapeutic procedures such as the removal of ovarian cancer.  This points to the need for law reform to clarify the therapeutic/non-therapeutic distinction. I believe that it is too pessimistic to say that without Court authorisation procedures will be performed without accountability.  It is for the doctors in the first instance to make the decision and if in doubt they must consult the Court. However, this raises the ever-present problem of costs.  The solution for this, as I have already intimated lies in the more generous allocation of Legal Aid.
The Full Court in P and P had a "but for" test put to it, viz whether sterilisation would have been recommended in the same clinical circumstances but for the girl's intellectual disability?  If yes, it would be indisputably therapeutic, if not it may still be in the girl's best interests, but is non-therapeutic and thus needs Court authorisation. The Court rejected that test.
