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The Rule of Law Institute of Australia 

(RoLIA)
TheRuleof LawInstituteis anindependentnon-profit association
formedto upholdtheruleof lawinAustralia.

TheInstitute'sobjectivesare:
·Tofostertheruleof lawinAustralia.

·TopromotegoodgovernanceinAustraliabytheruleof law.

·To encouragetruth andtransparencyin AustralianFederalandState
governments,andgovernmentdepartmentsandagencies.

·To reducethecomplexity,arbitrarinessanduncertaintyof Australian
laws.

·To reducethe complexity,arbitrarinessand uncertaintyof the
administrativeapplicationofAustralianlaws.
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A V Dicey
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British jurist  Albert Venn Dicey popularised the phrase "rule of law" 
in 1885.  He wrote ôAn Introduction to the Study of the Law of the 
Constitutionõ (1885) which discussed the rule of law and the 
principles of parliamentary sovereignty as supreme rule maker and 
an independent court system (separation of powers).

Dicey emphasised three aspects of the rule of law:

1. no one can be punished or made to suffer except for a breach of 
law proved in an ordinary court;

2. no one is above the law and everyone is equal before the law 
regardless of social, economic, or political status; and

3. the rule of law includes the results of judicial decisions 
determining the rights of private persons.
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File 1: Threat to Rule of 

Law by flood of legislation



5



Threat to rule of law by flood of 

legislation
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Threat to rule of law by flood of legislation
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Threat to rule of law by flood of 

legislation

·Overthepast10 years,thetotalpagesof billsper
financialyearintroducedinto FederalParliamentby
theGovernmenthasdoubledto around9000pages
peryear.

·The new laws confer further power on the
administration,increasingfear of regulationand
confidencein law.

·With thegrowthin legislation,thecommunitycan
neverhopeto sufficientlymonitorandscrutinisethe
importantchanges.
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RoLIA Response

Published in The Sydney Morning Herald,  Weekend Edition 

November 21-22, 2009.



Student questions

·How do you think the boom in legislation and regulations 

affects your every day life?

·Are you concerned that if you were a lawyer you might miss 

a change in the area of law when representing a client?

·Do you think it will make access to justice more expensive as 

it takes a lawyer more hours to determine advice?

·What do you think the government should do?
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Senate Scrutiny of Bills Committee
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The committee examines all bills which come before the Parliament and reports to 
the Senate whether such bills:

· trespass unduly on personal rights and liberties;

·make rights, liberties or obligations unduly dependent upon insufficiently defined 
administrative powers;

·make rights, liberties or obligations unduly dependent upon non-reviewable 
decisions;

· inappropriately delegate legislative powers; or

· insufficiently subject the exercise of legislative power to parliamentary scrutiny.

Work:

· In 2009ð10 the Scrutiny of Bills Committee secretariat processed 258 bills (210 in 
2008ð09) and the committee commented on 160 bills (111 in 2008ð09). 

· The committee regularly publishes two documents: the Alert Digestand the Report. 
The Digestcontains an outline of each of the bills introduced in the previous sitting 
week, as well as any comments the committee wishes to make in relation to a 
particular bill. When concerns are raised in a Digest, the committee writes to the 
minister responsible for the bill, inviting the minister to respond to its concerns.

Membership: SenatorCoonan (Chair), SenatorBishop (DeputyChair) and
SenatorsMarshall,Pratt,SiewertandTroeth



Office of the Queensland Parliamentary 

Counsel/Scrutiny of Legislation 

Committee
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·a functionof the Officeof the QueenslandParliamentary

Counselis to adviseon the applicationof fundamental

legislativeprinciplesto proposedlegislation.

·fundamental legislative principles are the principles

relating to legislationthat underlie a parliamentary

democracybasedontheruleof law.

·QLD alsohasa Scrutinyof LegislationCommitteewhich

considersproposedBills accordingto the fundamental

legislativeprinciples.



Legislation needs a title which is true 

to brand
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·Thevolumeof legislationmeansthatif a title of aBill isnot

specificenough,importantprovisionsmaynot benoticedby

thosewhoprovideoversight.

·TheSenateScrutinyof Bills Committeemaynot havethe

expertiseor resourcesto scrutiniseeveryprovisionof eachBill

sothecommunitymustremainvigilant.



Example 1: Tax Laws Amendment 

(Confidentiality of Taxpayer Information) Bill 

2010
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·Makesit an offencefor taxationofficersto disclosetax

informationthatidentifiesanentity,or isreasonablycapableof

beingusedto identifyan entity, exceptin certainspecified

circumstances.

·Actuallysetsout morewaysfor taxpayerinformationto be

disclosedto agenciesandministers,wherethetitle impliesthat

taxpayerinformationisbeingrestricted.



Example 2: Financial Framework 

Legislation Amendment Bill 2010
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While there were changes to the financial status of the ALRC and 
several other agencies, substantial management changes to the ALRC 
were also included in the Bill:

·The office of ôDeputy Presidentõ is abolished.

·The ALRC is limited to 6 members (plus the President) when 
before there was not a limit.

·The ALRC-controlled Board of Management is abolished and 
Attorney-General controlled Management Advisory Committee 
created in its place.

·The Attorney-General can now appoint part-time Commission 
members under the Act.

·The Attorney-General can direct policies of the ALRC on 
administrative matters.
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File 2: The NSW Crime 

Commission & Journalistic 

Privilege 



NSW Crime Commission and 

Journalistic Privilege 
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·The Police Integrity Commission was instructed to begin an 
investigation into the allegations that the NSW Crime Commission had 
been colluding with crime figures to share money and avoid 
prosecutions.

·The NSW Crime Commission has begun proceedings to stop the 
Integrity Commission investigation.

·The Sydney Morning Herald reported on the allegations against the 
NSW Crime Commission.

· In March 2011, Fairfax Media received a court order brought by the 
NSW Crime Commission requiring all records of communication 
between employees of Fairfax and the Police Integrity Commission, 
specifically two reporters.

·Reporters should be free to report the news without fear of reprisal or 
exposure of their sources. Freedom of speech is imperative to the rule 
of law in Australia.
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Published in The Sydney Morning Herald,  Sat 19 March 2011

RoLIA Response



19 Published in The Sydney Morning Herald,  Wed 23March 2011
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File 3: Paul Hogan & right 

of free movement



Paul Hogan ðright of free 

movement

·InvestigatedaspartofProjectWickenbyby

theATOandtheAustralianCrimeCommission

forpotentialtaxevasion.

·DepartureProhibitionOrderby ATO preventedhim from leaving

Australiaafterhevisitedforhismotherõsfuneral.

·The only authoritythat shouldbe permittedto makeorders

restrainingapersonõsliberty in thiswayis a judgeof a Supreme

CourtofaStateor ajudgeof theFederalCourtofAustralia.
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·It is a fundamentalprincipleof Ruleof Lawthatapersonõs

liberty is not interferedwith in anyway exceptby Court

Order

·A Dawnraidwasconductedonthefamilyhomeof thefinancial

adviserto PaulHogan,constitutinganotherbreachof rights

·Mr Hoganis now suingthe AustralianGovernmentfor

destroyinghisearningpotentialandreputation



RoLIA response

23



Student questions

·Do you think the ATO should have the right to prevent you 

leaving Australia? Why not?

·If a court is given such power what must it consider in 

making such an order?

·What do you think of the ability to raid the home of a 

financial advisor to a suspect?

·Under what conditions is such a raid justified (e.greasonable 

suspicion that material documents are about to be 

destroyed?)
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File 4: Stern Huand the 

right to a fair trial



Stern Huðthe right to a fair trial
Mr Hu, anAustralianCitizenandemployeeof RioTinto,wasworkingin
Chinaandwasarrestedon chargesof stealingcommercialsecretsand
receivingbribes. Hewassentencedto 10yearsinprison.

Rule of law issues

· Deniedproperlegalrepresentation

· The subsequentcourt casewas closedðAustralianmediaand
diplomatsexcludedfromthecourtroom

· Presumptionof innocencelackingin thiscase

· MrHuõslawyersweredeniedpartsof theprosecutionevidencebefore
trialsocouldnotprepareproperdefence,alsodeniedtheopportunity
ofcross-examinationofsomewitnessesaswellaspresentationofsome
defenceevidenceattrial

· AccountabilityofAustralianGovernment

· Compliancewith the China-AustraliaConsulateAgreementandthe
UniversalDeclarationofHumanRights

· OpennessofCourtsysteminChina
26
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Published in The Australian Financial Review,  Wed 24 March 2010



RoLIA response

RoLIA wrote to the Joint Standing Committee on Treaties of 

the House of Representatives, to request that they conduct an 

inquiry into the rule of law issues and Stern Hu.

The letter & response can be viewed on the RoLIA website: 

http://www.ruleoflaw.org.au/submissions.aspx

28

http://www.ruleoflaw.org.au/submissions.aspx
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Published in The Australian Financial Review,  Wed 24 March 2010



Jerome Cohen and Yu-JieChen on the 

Stern Hu trial

30

òThe Chinese Government's refusal to allow Australian Government consular officials to 
observe the secret portion of the Rio Tinto trial was supposedly based on the alleged 
superiority of Chinese domestic law over China's international obligation under the Sino-
Australian Consular Convention. On March 19 MOFA spokesperson Qin Gang said the case 
would be handled according to Chinese laws. In rejecting the Australian Government claim 
to have the right of consular attendance even at the closed portion of the trial, Qin said:"We 
should not confound the consular agreement with sovereignty, especially judicial 
sovereignty....The decision of a closed-door trial was made based on Chinese law..." 

This was a dangerous assertion that China's formal international binding obligations cannot 
be relied upon if the Chinese Government later decides that the demands of sovereignty 
override them. 

Yet it now appears that MOFA's position and the decision of the Shanghai Intermediate 
Court No. 1 to exclude the Australian consuls violated existing Chinese law, which since 
1995 has explicitly instructed China's courts to permit foreign consular representation even 
at non-public trials. ò

Source ðChinese Law Prof Blog:

http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-
yujie-chen-on-the-stern-hu-trial.html

http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html
http://lawprofessors.typepad.com/china_law_prof_blog/2010/03/jerome-cohen-and-yujie-chen-on-the-stern-hu-trial.html


Relevant sections of the agreement
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Student questions
· Do you think the Australian Government did the right thing?

· Do you think Stern Huhad the benefit of the presumption of innocence?

·What more could they have done?

· Discuss the reason the trial was unfair.

·Why should a trial be open for all to witness?

· Compare this situation to the arrests of the ShenNeng1 crew after their tanker 
collided with the Great Barrier Reef and caused massive damage in 2011

·What does the Universal Declaration of Human Rights say about trials?

·Would this happen in Australia?

33
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File 5: Martens and the 

right of defendant to view 

prosecution evidence
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Martens ðright of defendant to view 

prosecution evidence/Police must not 

conceal evidence

· Fred Martens, a millionaire working in Papua New Guinea, served more than 

2½ years in prison after being convicted under Australian child sex tourism 

laws

· A girl alleged Mr Martens had twice - in March and mid-September 2001 -

flown her to the capital, Port Moresby, where she applied for a passport and 

visa to attend school in Australia, with an alleged sexual assault occurring on the 

second visit

· Soon after his arrest in August 2004 he had asked investigating AFP agents to 

obtain various records and documents about his flights and her passport 

application, which he said would prove the girl's statement was wrong

· But many of these documents, which could prove the flight was in August, were 

never produced at his trial. He was convicted and lost an appeal, but was later 

granted a second review.  He was exonerated

36



Rule of law issue ðimproper evidence 

use
·ImmigrationrecordsshowedMr Martenswasnot in PNGat the

timeof eitherof theflightsandtheallegedrape. Typedrecords
suppliedbytheAFPatthetrialhadsaidhewasinPNG.

·A doctorwhocertifiedthepassportapplicationphotoswasnot
calledasawitness. Hecouldhavegiventhedatesshewasin Port
Moresby.

·PNGpoliceapproachedthewrongfuelcompanyabouttheplaneõs
refuellingrecordssothesewerenotinevidence.

·TheAFPofficersworePNG'sCivilAviationAuthorityhadadvised
it hadnot keptrecordsof the flight. But Mr Martens'spartner
later obtainedrecordsof the plane'stake-offs,movementsand
landingsoverthecounterfromtheauthority.
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Excerpt from judgment
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Student questions

·Do you agree with the AFP behaviour?

·How would you feel if you knew evidence was denied to a 

client?

·What would you do?

39
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File 6: The ACCC, Heinz 

and s 18 of the Australian 

Consumer Law



The pineapple cans

41

Before After correction



ACCC & Heinz

42

·Heinz, whose parent company is incorporated in the USA, purchased 
Golden Circle.

·Golden Circle used òProudly Australian ownedó and ò100% Australian 
ownedó in their advertising and on packaging.

·Heinz continued to sell products bearing this packaging even 12 months 
after the acquisition.

·The ACCC alleged that this was misleading and deceptive behaviour as 
the products were no longer Australian owned.

·Heinz struck a deal with the ACCC to donate $1.8million worth of 
pineapple cans to charity in lieu of prosecution.  The cans donated still 
bore the misleading labels.

·The ACCC did not ensure the labels were altered before the donation to 
charity. The matter was not determined by a court.

·Everyone should be equal before the law and subject to the same range 
of penalties fixed by Parliament as determined by a court.



Misleading or deceptive conduct

43

·Section52of theTradePracticesAct1974, nowcontainedin s

18of theAustralianConsumerLawassetout in Schedule2

of the CompetitionandConsumerAct 2010, prohibitsthe

followingconduct:

18 Misleading or deceptive conduct 

(1) A person must not, in trade or commerce, engage in 

conduct that is misleading or deceptive or is likely to mislead 

or deceive. 



Questioning of ACCC at June Senate Economics 

Committee hearing ð2 June 2010

44

Senator XENOPHONñMr Samuel, I have so many questions and so 
little time. I will start off with Golden Circle. Thank you for 
alluding to that. As I understand it, the company Golden Circle 
misled consumers because its cans said ôproudly Australian ownedõ 
when in fact it was taken over by Heinz back in 2008. 

Mr SamuelñCorrect. 

Senator XENOPHONñAs part of the penalty agreement with the 
ACCC, as I understand it, it was agreed that the company would 
donate about $1.8 million worth of fruit and vegetables to charities. 

Mr CassidyñThat is correct. 

Senator XENOPHONñThat is a fair summary. That $1.8 million worth 
of produce that was given to charities probably would have been 
good PR for Golden Circle in itself. Did those cans have a label 
either crossing out or saying ôno longer Australian ownedõ so that 
consumers were not under misapprehension about that produce? 
The minister is smiling. It is an innocent question. Senator Sherryñ
You are tough, I have to say.
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· Mr CassidyñAre you suggesting, Senator, that the charities would have given it back 
had it been not owned here? 

· Senator XENOPHONñNo, I am not suggesting that at all. All I am saying is that the 
whole idea of penalisingñ

· Mr SamuelñNo. We did not require that. This is an issue that was raised with me by a 
couple of sections of the media at the time we announced this. They said, ôWell, youõve 
given them a chance to get some good publicity.õ I have to say to you that I doubt that 
Golden Circle actually relished the publicity they got over this matter. It was widely 
publicised that they had been engaged in misleading and deceptive conduct. As I read 
itñforgive me, but one can only read the take that you get from the mediañI think 
people generally took the view that this was a pretty good outcome. We got the $1.8 
million worth of cans given to charity and Golden Circle got some pretty bad publicity 
out of their misleading and deceptive conduct. Senator 

· XENOPHONñJust on thisñand I have a couple more questions along this lineñit is 
misleading because when the consumer goes into a supermarket they see a can that says 
ôGolden Circle, proudly Australian ownedõ when it was not the case. Consumers or 
those who have sought the help of a charity got a can as part of the penalty, and it is a 
Golden Circle can without a little sticker that would have said it is part of a penalty 
because it is not Australian owned any more. It could have been stuck on these cans. The 
whole idea of it was to penalise Golden Circle for misleading consumers. But then by 
distributing their cans as part of the penalty without any corrective labelling, was that 
unhelpful, do you think, in the context of consumers being continually misled as a 
result of that? There is a bit of irony.



RoLIA response
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Published in The Australian Financial Review,  Monday 24 Jan 2011



Student questions

47

·Do you think it is fair that a court did not determine the 

punishment? Keep in mind court time saved, litigantõs time 

and money saved vsthe need for the court to mete out 

justice.

·How significant is it that the ACCC allowed Heinz to 

distribute misleading cans?

·Do you think Heinzõs behaviour in selling misleading cans is 

significant?
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File 7: The Director of 

Military Prosecutions & 

the Afghanistan Charges
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The Director of Military Prosecutions & 

the Afghanistan Charges

50

·On 12 February 2009, soldiers of the Australian Special 
Operations Task Group undertook a compound clearance in 
Uruzganprovince, Afghanistan. What is known is that six 
Afghan civilians, whose protection is the fundamental 
purpose of our presence in Afghanistan - of whom one who 
may have been a combatant, but also a woman and four small 
children - were killed, and another four injured. 

·Following an investigation by the Australian Defence Force 
Investigative Service, the matter was referred to the Director 
of Military Prosecutions in November 2009. The DMP 
requested that further investigations be undertaken, and 
these proceeded through 2010. 
Source: Justice Paul Brereton AM RFD,   Address to the 2010 Rule of Law in Australia Conference:  òThe Director of 

Military Prosecutions, the Afghanistan Charges and the Rule of Lawó



The Director of Military Prosecutions & 

the Afghanistan Charges

51

·After receiving further information as a result, and after 

seeking and obtaining representations on behalf of the 

Defence Force as to the service interest in relation to the 

charges under consideration, the DMP on 27 September 

2010 announced that she had decided to prosecute three 

soldiers: one for manslaughter and alternatively dangerous 

conduct, with a second count of dangerous conduct; the 

second for failure to comply with a lawful general order and 

alternatively prejudicial conduct; and a third, who is 

currently overseas, who will be charged upon his return

Source: Justice Paul Brereton AM RFD,   Address to the 2010 Rule of Law in Australia Conference:  òThe Director of 

Military Prosecutions, the Afghanistan Charges and the Rule of Lawó



The Director of Military Prosecutions 

& the Afghanistan Charges
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In his Introduction to the Study of the Law of Constitution 
(10th ed, 1959 ðfirst edition 1885), Dicey wrote: 

A soldier is bound to obey any lawful order which he receives from his 
military superior. But a soldier cannot any more than a civilian 
avoid responsibility for breach of the law by pleading that he broke 
the law in bona fide obedience to the orders (say) of the commander-
in-chief. Hence the position of a soldier is in theory and may be in 
practice a difficult one. He may, as it has been well said, be liable to 
be shot by a court-martial if he disobeys an order, and to be hanged 
by a judge and jury if he obeys it. 
Source: Justice Paul Brereton AM RFD,   Address to the 2010 Rule of Law in Australia Conference:  òThe Director of 

Military Prosecutions, the Afghanistan Charges and the Rule of Lawó



Rule of law issues
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·Theraidwasduringthenightandduringwartime,with aninsurgent
allegedlyfiringuponthesoldiersfromthecompound.

· It is believedto bethefirst timeAustraliantroopshavebeencharged
withkillingciviliansin acombatsituation.

·Participantsin litigationshouldbe protectedfrom vilificationand
reprisals,in orderthattherebefreeaccessto thecourtsðtheDirector
of MilitaryProsecutionshasbeenthesubjectof criticismnotlimitedto
critiqueof herdecisionandtheassociatedprocess,butpersonalattacks
onherbackground,competenceandpersonality.

·Appropriaterules to be appliedduring wartimeactivities. What
standardsshouldtheybeheldto?Whatstandardsdo we expectfrom
enemies?

· IsaChapterIII ConstitutionalCourtthesuitablevenuefor thesecharges
asopposedto amilitarycourtmartial?
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·Justice Brereton suggested that òperhaps one positive 

outcome of these unhappy events may be reconsideration of 

whether a Chapter III Court is really the ideal tribunal for 

our military justice system, or whether indeed the traditional 

use of specialist service tribunals does not remain a superior 

mode of maintaining disciplinary standards in the services, as 

it evidently does in other professional fields ðwith an 

appropriate right of appeal to a court, as is characteristic also 

of other professional disciplinary tribunals.ó
Source: Justice Paul Brereton AM RFD,   Address to the 2010 Rule of Law in Australia Conference:  òThe Director of 

Military Prosecutions, the Afghanistan Charges and the Rule of Lawó



Comparisons

55

· FiveUS soldiersareaccusedof murderin a war-crimesinvestigationof the 5th
(Stryker)Brigade,2nd InfantryDivision,whichservedin Afghanistanfor oneyear
beginningin thesummerof 2009. Therewasanallegedplanandkill anunarmed
Afghanmantheymetwhileonpatrolin a villagein southernAfghanistan. Theyare
facingcourt-martial.

· AustralianBreakerMorantwasexecutedaftertheSecondBoerWar,whereMorant
participatedin the summaryexecutionof severalBoer(Afrikaner)prisonersanda
Germanmissionary,DanielHeese, whohadbeenawitnessto theshootings.

· In the Gazaflotilla raid of 31 May 2010, Israelinterceptedsix shipscarrying
humanitarianaidandconstructionmaterials,aswellasballisticvests,gasmasks,night-
visiongoggles,andlargesumsof money,intenton breakingIsrael'sblockadeof the
GazaStrip. Fiveof theshipswereapprehendedwithoutlossof life or severeinjuries.
On the last,clashesbrokeout afteractivistsallegedlyviolentlyresistedthe Israeli
forces. Nineactivistswerekilled(EightTurkishnationalsandaTurkish-American),and
dozensof activistsandsevenIsraelicommandoswerewounded,with debateover
whethercommandosfiredbeforeor afterboardingtheship. Widespreadinternational
condemnationof theraidfollowed,Israel-Turkeyrelationswerestrained,andIsrael
subsequentlyeasedits blockade. Israelõsinquiryinto theraidfoundthatit complied
with internationallaw. In its preliminaryfindingsreleasedthe sameday,a Turkish
investigationsaidIsraelitroopshadused"disproportionate"forcein boardingthe
flotillaofshipsto preventthemfromreachingIsraeli-blockadedGaza.



Student questions
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·Do you think it is fair that the media and private citizens have 

been able to vilify the Director of Military prosecutions?

·Do you agree it is appropriate that because of military 

secrecy the details of the alleged crimes are not widely 

available?

·Do you think soldiers should be held to the same standards as 

private citizens?

·Do you think there has been a situation of òtrial by mediaó?
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File 8: The Australian 

Building and Construction 

Commission, coercive 

powers & Ark Tribe
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The Australian Building & Construction 

Commission

·Mr Ark Tribe is an Australian construction worker and unionist

·He attended an unauthorised safety meeting on his worksite 

about serious safety issues at the site

·The ABCC has the power to compel someone to attend an 

interview and answer questions:

Source:  Magistrate Whittle, CDPP v Tribe, Ark (Magistrateõs Court of  South Australia 24 Nov 2010), [125]
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The Building & Construction Industry 

Improvement Amendment Act 2005

Senator Penny Wong on the ABCC coercive powers (Second reading speech 

for Bill introducing above Act, Thurs 18 August 2005 ðBill later passed without amendments):

ò...TheywereverysubstantialcoercivepowersñpowersthatLaborstill

saysareinappropriate. Theycertainlygiveverysubstantialrightsto the

taskforce,arguablyrightsfargreaterthanpolicehave,soyouhavethe

bizarresituationwherebuildingunionofficialsandemployeesin the

constructionindustry actuallyhave fewer rights in relation to

investigationbythetaskforcethanacriminalmighthavein relationto

investigationbypolice. However,therewereamelioratingprovisionsput

in placeby thischamberby LaborandtheDemocrats. Whatwe have

beforeus is a bill which simply doesnot includeany of those

ameliorativemechanismsor anyof theprotectionsthatwereputinplace

andinsistedonbytheSenatein relationto thepreviouslegislation.ó
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Ark Tribe ðthe right to silence?

·A noticeto attendinterviewwasissuedbytheABCCto Mr

TribeREthesafetymeeting

·MrTribedidnotattendtheinterview

·TheABCCinstructedtheDPPto beginproceedingsagainst

Mr Tribe for failingto attendinterview,a chargewhich

carriesapotentialpenaltyofsixmonthsimprisonment

·SouthAustralianMagistrateDavidWhittledismissedcharges

againstArkTribeon24November2010, citing,amongother

reasons,thattheABCCdeputycommissionerhadexercised

powersthat werenot properlydelegatedto themby the

ABCCCommissioner
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RoLIA 

response
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Published in The Australian Financial Review,  Fri 24 Sept 2010


